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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
* * * * * * * 
CHARTER THRIFT & LOAN, 
Plaintiff and Appellee, 
vs. 
HOWARD HINCKLEY, 
Defendant and Appellant. 
App. Ct. 900366-CA 
a * * * * * * * * * - * * * * 
Defendant and Appellant Howard Hinckley ("Hinckley"), by and 
through his counsel of record, hereby submits this Reply Brief. 
ARGUMENT 
In Cessna Finance Corp. v. Meyer, 575 P.2d 1048 (Utah 1978) 
the Utah Supreme Court examined the issue of the construction and 
interpretation of a guaranty agreement when a term limiting the 
liability of the guarantors was left blank. At page 1050 the 
Court said: 
Guaranty agreements are normally entered into by 
merchants or by commercially knowledgeable persons 
dealing at arm's length. Such agreements are construed 
by the courts in favor of their validity whenever 
possible; and the intent of the parties is determined 
both from the entire document and from the attendant 
circumstances. 
. . . Whether or not the term limiting the liability 
was essential to the contract requires an examination 
of the entire agreement and the circumstances under 
which the agreement was entered into, [emphasis added] 
The circumstances are analogous here. Appellant's affidavit 
and the pleadings on file in the trial court indicate that there 
is a dispute regarding the understanding of the parties as to the 
effect and extent of the guaranty agreement. Appellant merely 
seeks the opportunity of presenting his evidence to the trier of 
fact so that the true intention of the parties may be determined. 
In this case, Appellant alleges, and by this appeal, seeks the 
opportunity to prove that the circumstances under which the 
guaranty agreement was entered into are essential elements to be 
considered in determining the construction and enforceability of 
the guaranty agreement. 
For Appellee to now claim, as it does for the first time on 
appeal, that it has been prejudiced or has somehow been surprised 
by Appellant's allegations flies in the face of the record in the 
lower court. Appellee is well aware of the circumstances alleged 
by Appellant in the trial court. Such allegations are set forth 
in Appellant's Counterclaim. The Counterclaim was dismissed by 
the Court on the technical grounds that Appellant had not made a 
formal claim against Appellee within the time limits set by 
statute and the order of the Third District Court under which 
control of Appellee was assumed by the State of Utah. To agree 
with Appellee's position is to adopt a hyper-technical reading 
and application of the rules. 
CONCLUSION 
Defendant-Appellant Howard Hinckley respectfully requests 
2 
this court to reverse the decision of the trial court and remand 
the matter for further proceedings. 
DATED this J$ ( day of December, 1990. 
Respectfully submitted, 
WALSTAD & BABCOCK 
Steven D. Crawley 
Attorneys for Appellant 
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